The United States has responded emphatically to the widespread pressures for increased protection of consumers through the enactment on both the federal and the state level of numerous statutes dealing with various areas of concern as well as by more vigorous judicial intervention. This paper presents a summary review of the legal developments that have provided consumers in the United States with protection against practices that are characterized as "unfair" or "unconscionable" even though they are neither deceptive nor misleading.
I. FEDERAL STATUTES AND ADMINISTRATIVE REGULATIONS

A. Federal Trade Commission Act
Section 5 of the Federal Trade Commission Act ("FTCA") is the oldest and most prominent statute for the protection of consumers. 1. In order to keep this paper within manageable bounds, it does not discuss any statutory or administrative provisions that do not rely on general references to "unfair" or "unconscionable" acts or practices and instead specify the particular types of acts or practices that are proscribed or made subject to regulation, even though the legislation may represent a judgment as to the unfairness or unconscionability of the acts in question. Nor does the paper discuss the numerous statutes and regulations that provide consumer protection through extensive requirements for disclosure. The alternative would involve reference to the entire panoply of statutory and regulatory materials in the United States pertaining to consumer protection. tended primarily to deal with anti-competitive practices, but the legislative history shows that the Congress included consumer unfairness as an example of unfair competition. 4 In its implementation of the statute, the Commission moved to protect consumers, first attacking mislabeling or misbranding as "unfair methods of competition" resulting in injury to consumers. 5 Similarly after initially emphasizing "deception", the Commission reached out to attack conduct because it was "unfair" even though no "deception" was involved. This significant advance was upheld by the Supreme Court in the Keppel case. 6 In time, the Commission moved to protect consumers as an objective in and of itself, rather than as an incident that would further competition. Nevertheless, in view of the express statutory reference to "unfair methods of competition," proof of some anti-competitive injury was a necessary element for enforcement of the Commission orders. 7 To avoid this limitation, Congress in 1938 enacted the WheelerLea Amendment, extending section 5 of the FTCA to cover "unfair or deceptive acts or practices ' 8 as well as "unfair methods of competition". 9 With this amendment, the FTCA provided three separate bases for the Commission's jurisdiction: unfairness, or deception, or unfair competitive methods. Many commercial acts or practices have involved two or even three of these elements; in such event, the Commission has often based its action on the various supporting factors involved. 10 After the enactment of the Wheeler-Lea Amendment, the Commission moved slowly with its new authority in the consumer protection area. The Commission did not at the outset rely solely on "unfairness". The Commission initially continued to confine itself to matters that could be covered by concepts of "unfair competition" or to rely on "deception" as the standard without regard to "unfairness". After a period, the Commission relied both on "deception" and "unfairness" as alternative standards.' 1 Eventually in the final 4. See Averitt, supra note 1, at 229-31. 5. E.g., FTC v. R.F. Keppel & Bro., 291 U.S. 304 (1934) ; FTC v. Algoma Lumber Co., 291 U.S. 67 (1934) ; FTC v. Royal Milling Co., 288 U.S. 212 (1933) Smoking, 29 Fed. Reg. 8324, 8355 (1964) . See Averitt, supra note 1, at 240-43. stage of this evolutionary process, 12 the Commission at last relied solely on "unfairness" as an independent basis for its actions, without reliance on "competition" or "deception".
13 "Unfairness" as an independent basis for jurisdiction received judicial vindication in the Supreme Court decision in the Sperry & Hutchinson case. 14 The statute did not define "unfairness" and a fundamental issue has been the confines of the term. As one commentator has put it: "The potential of the "unfairness" doctrine is almost limitless."'
5
The Commission made efforts to provide some content to "unfairness" as it moved away from "deception" as an essential factor; it emphasized the "consumer's ability to make an economically rational product choice.' 6 In the Cigarette Rule, the Commission singled out three basic factors of unfairness:
(1) whether the practice, without necessarily having been previously considered unlawful, offends public policy as it has been established by statutes, the common law, or otherwise-whether, in other words, it is within at least the penumbra of some common-law, statutory or other established concept of unfairness;
(2) whether it is immoral, unethical, oppressive, or unscrupulous; . Section 202(a) of the Act provided that the Commission may prescribe: "(A) interpretive rules and general statements of policy with respect to unfair or deceptive acts or practices ... and (B) rules which define with specificity acts or practices which are unfair or deceptive..." Section 206(a) provided for the institution of actions by the Commission for the benefit of consumers, with such remedy to be in addition to other rights and remedies under state or federal law. See Denger, supra note 1, at 63.
The Act also dealt extensively to protect consumers with respect to warranties. One of these provisions is of particular interest. Section 108(b) provides: "implied warranties may be limited in duration to the duration of a written warranty of rea-"unfairness" in numerous rules 20 and cases. 21 Thus, the Trade Regulation Rule on Credit Practices, effective March 1, 1985, one of the most recent of the Commission's consumer protection rules, 22 deals with five specified "unfair" credit practices and one "unfair or deceptive" practice. It thus rests primarily on the Commission's "unfairness" jurisdiction. The Commission's aggressive use of its rule-making power under the Magnuson-Moss Act increased in importance and ultimately became highly controversial. 23 The indefiniteness of the "unfairness" standard emerged as one of the major elements contributing to high tension in the relationship between the Commission and the Congress. 24 Finally in 1980, at the request of the Senate Consumer Subcommittee, the Commission submitted an elaborate statement of its views on the standard of "unfairness" ["1980 Unfairness Statement"] together with an allied statement distinguishing the "unfairness" standard from the "deception" standard. 26 The Statement applied both to advertising and non-advertising matters. 2 7 It singled out "unjustified consumer injury" as the most important of the three S & H criteria, sufficient by itself to warrant a finding of unfairness. To constitute unfairness, the consumer injury sonable duration, if such limitation is conscionable and is set forth in clear and unmistakeable language and prominently displayed on the face of the warranty." 15 U.S.C. § 2308(b) (1982) .
20. E.g., Preservation of Consumers' Claims and Defenses Rule, Statement of Basis and Purpose, 40 Fed. Reg. 53506, 53523 (1975) must be substantial; it must not be outweighed by any countervailing benefits to consumers or competition that the practice produces; and it must be an injury that consumers themselves could not reasonably have avoided.
28
As examples of substantial injury, the Statement referred to monetary harm, as when sellers coerce consumers into purchasing unwanted goods and services or when consumers buy defective goods or services on credit but are unable to assert against the creditor claims or defenses arising from the transaction [or] [u]nwarranted health and safety risks.
(footnotes omitted) On the other hand, "Emotional impact and other more subjective types of harm" were ordinarily excluded. 29 The Commission pointed out that most of its unfairness proceedings dealt with "sales techniques that prevent consumers from effectively making their own decisions." It recognized that although the market was normally self-correcting, it would be necessary to halt some form of seller behavior that unreasonably creates or takes advantage of an obstacle to the free exercise of consumer decisionmaking.
30
With regard to the second S & H criterion pertaining to a violation of public policy, the Commission observed that although it was listed as an independent criterion, it was used most frequently.., as a means of providing additional evidence on the degree of consumer injury. The Commission recognized that sometimes public policy would independently support Commission action where such policy was appropriate for administrative enforcement.
The policy must be clear and well-established ... declared or embodied in formal sources such as statutes, judicial decisions, or the Constitution as interpreted by the courts, rather than being ascertained from a general sense of national values. The policy should likewise be one that is widely shared, and not the isolated decision of a single state or a single court.
31
The third criterion of "immoral, unethical, oppressive, or unscrupulous" conduct was recognized as "largely duplicative". The Commission stated that it had never relied on the third criterion as "an independent basis for a finding of unfairness, and it will act in the future only on the basis of the other two. During the Carter Administration, the Commission moved aggressively with measures intended for the protection of consumers and stirred up substantial adverse reaction from the business community as noted above. As a result, it lost much political support in the Congress. In a variety of ways, the Congress cut back on the Commission's authority, including enactment of the Federal Trade Commission Improvements Act. 34 Reflecting this hostility, the Congress on two occasions allowed the Commission's temporary appropriations to run out requiring it to close its doors.
35
Dwelling on this unhappy history as well as the substantial criticism of the looseness of the "unfairness" standard, 36 the Reagan Administration transition team report on the FTC headed by James C. Miller, III, who was subsequently appointed FTC Chairman, recommended that the Commission issue "a policy protocol or guideline" defining the term "unfair" under Section 5. As noted above, the 1980 Unfairness Statement did precisely that. The transition team also recommended that Congress define the term "unfair" as well.
37
In 1982, the Commission, of which Mr. Miller was then Chairman, recommended that the Congress enact the Commission's unfairness criteria into law; it subsequently also requested codification of the Commission deception criteria. 
Congress has not yet acted. 3 9
Under the Reagan Administration, the FTC Bureau of Consumer Protection has given special attention to matters not involving the "unfairness" standard, such as cases of outright fraud and of deceptive and misleading advertising. One area involving "unfairness" that has been emphasized relates to cases where a seller systematically fails to perform its contractual obligations or unilaterally attempts to modify a contract's terms. The Commission has charged that such actions cause substantial injury that consumers cannot reasonably avoid without offering offsetting benefits to consumers.
40
The two FTC Statements on Unfairness and Deception have reduced, but not eliminated, the tension over the extent of the FTC's jurisdiction in these areas. As acknowledged by the Reagan Administration Director of the FTC Bureau of Consumer Protection speaking as late as 1984:
The FTC Act... sets out the extraordinarily broad basic mandate of preventing "unfair or deceptive acts or practices." It provides no guidance on what definitions to apply or criteria to consider in regulating a particular practice. Absent a statutory anchor, the Commission has often left the exact bias of proposed rules uncertain. For example, many rule proposals have listed a series of practices that the Commission disliked, characterizing them as "immoral" or "unethical", but offering no clear explanation of the appropriate legal theory....
In my judgment, an important step in imposing discipline in rulemaking processes is to convince Congress to define two terms, "unfair" and "deceptive" that comprise the agency's consumer protection juris diction ....
Both [the FTC Unfairness and the FTC Deception] statements outline and synthesize recent Commission law, and are useful guideposts for the Commission, the public and Congress. But until the standards they articulate are codified, an element of unpredictability and uncertainty will remain. 41 39. S. 2499, 97th Cong. 2d Sess. § 2 (1982) proposed; "For purposes of this section, unfair acts or practices are acts or practices that have caused or are likely to cause substantial injury to consumers which is not reasonably avoidable by consumers themselves and not outweighed by countervailing benefits to consumers or competition." H.R. 2970, 98th Cong., 1st Sess. 2 (1983) proposed a different standard: "Any determination under the preceding sentence regarding whether an act or practice is an unfair act or practice shall take into account, in addition to other relevant factors, whether such act or practice violates any public policy as established by Federal or State statutes, common law, practices in business or industry, or otherwise. See Barron, supra note 1, par.5.02- [2] [c] at 5-10; Barron, supra note 1, at 5-5 (Supp. 1984) . 
B. Other Federal Consumer Protection Statutes
In addition to its powers under the FTCA, the Federal Trade Commission is charged with obtaining compliance with no less than seven major consumer credit protection statutes enacted in recent years. 42 These statutes provide their own standards, and the Commission's jurisdiction does not rest on a general standard such as the "unfair or deceptive practices" provision of section 5 of the FTCA. Although several of these statutes do use such terms as "unfair" or "unconscionable", they provide detailed specification of the conduct proscribed. Thus, section 808 of the Fair Debt Collection Practices Act provides:
A debt collector may not use unfair or unconscionable means to collect or attempt to collect any debt. However, the statute goes on to provide content for its general standard by specifying eight particular collection practices as violations of the Act.
43
The many federal consumer protection statutes outside of the consumer credit area similarly specify in detail the acts or practices regulated or proscribed or the matters which must be the subject or disclosure. These do not rely on an undefined general conceptual standard such as "unfair" or "unconscionable". 44 Accordingly, they fall outside the scope of this paper. Problems of construction of "unfair acts and practices" thus centers around section 5 of the FTCA. 43. 15 U.S.C. § 1692F (1982) . Similarly, outside of the consumer credit area, Section 609 of the Condominium & Cooperative Conversion Protection and Abuse Act provides for the termination of "unconscionable" leases by cooperative and condominium unit owners. The statute, however, goes on to require that leases must have each of 6 specified characteristics to be deemed "unconscionable" under the Act. 15 U.S.C. § 3608 (1982) .
44. E.g., Consumer Product Safety Act, 15 U.S. 
II. STATE STATUTES AND ADMINISTRATIVE REGULATIONS
A. Mini-FTC Acts
The Federal Trade Commission has urged state governments to adopt their own statutes governing unfair or deceptive acts and practices ("Mini-FTC Acts") to reach conduct that did not affect interstate commerce and was, therefore, not subject to federal regulation. 45 A dozen states have done so. 46
The Mini-FTC Acts, among other things, typically declare "unfair or deceptive acts or practices" unlawful and provide that in construing the state statute, courts are to be guided by the interpretations of the Federal Trade Commission and the federal courts of Section 5(a)(1) of the federal statute. The Model Mini-FTC Act combines the basic reference to "unfair or deceptive acts and practices" with provisions making unlawful numerous specified acts or practices from the Uniform Deceptive Trade Practices Act and several from the Uniform Consumer Sales Practices Act. The Model Act also provides for administrative enforcement, together with a wide range of public and private remedies.
47
Many states have adopted consumer protection statutes dealing with the prohibition of specified acts and practices or requiring elaborate disclosure. Although some employ the "unfair or deceptive" standard without following the Model Mini-FTC Act, 48 others use still other undefined general terms. Kentucky and Massachusetts provide two examples. The Kentucky statute first refers to "unfair, false, misleading, or deceptive acts or practices" and then provides that "unfair shall be construed to mean unconscionable". 4 9 Massachusetts, a state with a Mini-FTC statute, has, in addition, enacted a statute regulating mobile home parks. Among other things, the statute prohibits park operators from adopting regulations that are "unreasonable, unfair, or unconscionable". 
B. Uniform and Model Acts of the Commissioners on Uniform Laws
The National Conference of Commissioners on Uniform State Laws has approved and proposed no less than ten Model or Uniform Acts dealing with specialized areas of consumer protection for adoption by the various states that provide remedies against "unfair" or "unconscionable" dealings. These include the following:
Uniform 1982) .61 This recapitulation does not include other Uniform or Model Acts that protect consumers through prohibition of specified acts or practices or through detailed requirements for disclosure.
Uniform Commercial Code 62
The provisions of the Uniform Commercial Code dealing with sales and commercial paper attempt to protect purchasers of goods and commercial paper including consumers as well as other purchasers through a requirement of "good faith" and a prohibition of "unconscionable" practices. The provisions of the Code, particularly sections 1-203, 2-302, and 2-719 containing such provisions, have been widely incorporated in subsequent Uniform or Model consumer protection statutes.
Section 1-203 applicable to the Code generally provides: Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement. are the only Uniform consumer protection statutes adopting the "fair dealing" definition of "good faith". The other statutes concerned solely with consumer problems, rather than with commercial conduct as well, restrict themselves to the "honesty in fact" standard.
Section 2-302(1) contained in Article 2 dealing with sales of goods provides:
(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result. The Official Comment makes it clear that this provision was intended to enable courts to police contracts explicitly in terms of unconscionability rather than indirectly by reference to public policy or contractual construction.
65
Section 2-302 has been renacted in nine other Uniform consumer protection statutes (all except the Uniform Simplification of Land Transfers Act) and provides another fundamental level of protection for consumers.
66 Section 2-302 was one of the most noteworthy provisions of the Code and has been the subject of enormous discussion in the literature. Rev. 195 (1968 As has been widely noted, the Code makes no effort to define unconscionability, and the Official Comment provides limited guidance for courts in their application of this powerful weapon for judicial intervention. The Official Comment states only:
The basic test is whether in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so onesided as to be unconscionable under the circumstances existing at the time of the making of the contract .... The principle is one of the prevention of oppression and unfair surprise.., and not of disturbance of allocation of risks because of superior bargaining power.
68
The Comment then refers to ten decisions as illustrative of these principles. One must not lose sight of the facts that the Code is concerned with commercial transactions generally, as well as with consumer matters. Thus, section 2-302(2) requires a court considering unconscionability of a contract to receive evidence as to its "commercial setting". In Uniform statutes dealing primarily with consumer protection, the reference to "commercial" is omitted. Professors White and Summer explain the lack of definition in the Code. They state:
It is not possible to define unconscionability. it is not a concept, but a determination to be made in light of a variety of factors not unifiable into a formula.
69
As shown by Professor Leff, 70 the unconscionability doctrine embraces both procedural unconscionability relating to the circumstances under which the contract was made and substantive unconscionability relating to particular clauses in the contract.
Procedural unconscionability includes such matters as high pressure sales tactics, misrepresentation and deceptive practices, and grossly unequal bargaining positions. It involves surprise and oppressive bargaining. Consumers may be left without a meaningful choice. It is most frequently found in cases of consumers with low ed. 1980 economic levels, low educational achievement, lack of buying power, or inadequate command of English. 71 However, unconscionability may also be imposed on all economic levels, such as where an industry-wide warranty disclaimer required acceptance by consumers in order to obtain a car from any manufacturer, thereby depriving even wealthy consumers of choice.
2
Substantive unconscionability usually involves either an excessively high price 73 or the undue restriction of the debtor's remedies or undue expansion of the creditor's rights, such as unacceptable disclaimers of warranty or liability, and unacceptable termination clauses. Normally both the negotiating factors and the substance of the resulting transaction will be relevant to the determination of whether the contract is unconscionable. But, there may be cases in which all the contract terms would be fair as between the parties in usual circumstances but are unconscionable because one party has relied on the ignorance or lack of understanding of the other in securing the contract. 75 One area in which the application of the "unconscionability" standard of section 2-302 is not entirely clear relates to disclaimers of warranties. Section 2-316 expressly permits the exclusion or modification of warranties under certain circumstances; it contains no reference to "unconscionability". Commentators initially disagreed on the construction of the Code as to whether a disclaimer clause complying with section 2-316 would be ineffective if "unconscionable" under section 2-302. 76 The matter now appears to be nearing resolution. Most courts faced with the issue have recognized that even a disclaimer meeting the requirements of section 2-316 may be "unconscionable. '77 In this connection, it should be noted that the Official Comments to four later Uniform or Model acts state with respect to their statutory provisions pertaining to the exclusion or modification of implied warranties: a warranty disclosure clause, like any other contract clause is subject to a possible court holding of unconscionability. 78 Section 2-719(3) extends the principle of "unconscionability" to contractual modifications or limitation of remedy with respect to consequential damages. It provides:
Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitation of consequential damages for injury to the person is prima facie unconscionable but limitation of damages where the loss is commercial is not. 79 Some courts have applied section 2-719(3) to invalidate warranty disclaimers that deny the buyer consequential damages. The Act is a comprehensive model statute covering all creditors such as lenders, lessors, and sellers dealing with consumers. It cov-ers the total consumer credit process-from advertising to collection. 83 Among other matters, it deals with specified credit service charges, additional charges, delinquency charges and deferral charges and specified credit practices, together with civil and criminal penalties.
Following section 1-203 of the Uniform Commercial Code, Section 1.110 imposes a general obligation of "good faith", which is defined in the same manner as provided in section 1-201(19) .
Section 5-108(1) substantially follows section 2-302 of the Uniform Commercial Code in providing relief in the case of consumer credit transactions (defined in § 1.301(13) to include consumer credit sales, leases or loans), where a court that as a matter of law finds:
(a) the agreement or transaction to have been unconscionable at the time it was made, or to have been induced by unconscionable conduct... In section 5.108(2), pertaining to the presentation of evidence in cases involving unconscionability, the reference to the "commercial setting" contained in section 2-302(2) of the Uniform Commercial Code has been significantly changed to "setting". The Official Comment explained:
Unlike the UCC, this section is concerned only with transactions involving consumers and the relevant standard of conduct . . . is not that which might be acceptable as between knowledgable merchants but rather that which measures acceptable conduct on the part of a businessman toward a consumer 84 Nevertheless, another portion of the Official Comment in the 1968 Act went on to state that section 5-108 of the Act is intended to make it possible for the courts to police contracts or clauses which are found to be unconscionable. The basic test is whether, in the light of the background and setting of the market, the commercial needs of the particular trade or case, and the condition of the particular parties to the contract, the contract or clauses involved are so onesided as to be unconscionable under the circumstances existing at the time .... 85 This inconsistent comment is omitted in the Official Comment to the 1974 Act.
It will be noted that section 5.108 literally goes beyond the provisions of section 2-302 of the Uniform Commercial Code in its express reference to unconscionability arising from the manner of inducement. However, this makes no change in substance. The Official Comment to section 2-302 makes it clear that section 2-302 also includes such conduct. 83 . Id. at 583-84. 84. 7 U.L. A. 511 (1978) . 85. 7 U.L. A. 510-11 (1978) .
The Act is noteworthy in the specification it provides to illustrate "unconscionable" conduct. Section 5.108(4) added in the 1974 Act provides that in applying the foregoing provision, consideration shall be given to the following factors, among others: (a) belief by the seller, lessor, or lender at the time a transaction is entered intu that there is no reasonable probability of payment in full . . . by the consumer or debtor;
(b) in the case of a consumer credit sale or consumer lease, knowledge by the seller or the lessor at the time of the sale or lease of the inability of the consumer to receive substantial benefits from the property or services sold or leased;
(c) in the case of a consumer credit sale or consumer lease, gross disparity between the price of the property or services sold or leased and the value of the property or services measured by the price at which similar property or services are readily obtainable in credit transactions by like consumers;
(d) the fact that the creditor contracted for or received separate charges for insurance with respect to a consumer credit sale or loan with the effect of making the sale or loan, considered as a whole, unconscionable; and (e) the fact that the seller, lessor, or lender has knowingly taken advantage of the inability of the consumer or debtor reasonably to protect his interests by reason of physical or mental infirmities, ignorance, illiteracy, inability to understand the language of the agreement, or similar factors. With respect to the unconscionable collection of consumer credit debts, section 5.108(2) provides that if the court as a matter of law finds that: a person has engaged in, is engaging in, or is likely to engage in unconscionable conduct in collecting a debt arising from that transaction, the court may grant an injunction and award the consumer any actual damages he has sustained. In applying the foregoing, section 5.108(5) provides that consideration shall be given to the following factors, among others: (a) using or threatening to use force, violence, or criminal prosecution against the consumer or members of his family; (b) communicating with the consumer or a member of his family at frequent intervals or at unusual hours or under other circumstances so that it is a reasonable inference that the primary purpose of the communication was to harass the consumer; (c) using fraudulent, deceptive, or misleading repre-sentations such as a communication which simulates legal process which gives the appearance of being authorized, issued, or approved by a government, governmental agency, or attorney at law when it is not, or threatening or attempting to enforce a right with knowledge or reason to know that the right does not exist; (d) causing or threatening to cause injury to the consumer's reputation or economic status by disclosing information affecting the consumer's reputation for creditworthiness with knowledge or reason to know that the information is false; communicating with the consumer's employer before obtaining a final judgment .... except as permitted by statute or to verify... employment; disclosing to a person, with knowledge or reason to know that the person does not have any legitimate business need for the information, or in any way prohibited by statute, information affecting the consumer's credit or reputation; or disclosing information concerning the existence of a debt known to be disputed by the consumer without disclosing that fact; and (e) engaging in conduct with knowledge that like conduct has been restrained or enjoined.., in an civil action by the Administrator against any person pursuant to the provisions on injunctions against fraudulent or unconscionable agreements or conduct. (Section 6.111). Section 5.108(6) mandates the award of reasonable fees to the attorney for a debtor or consumer in any action in which the court has found unconscionability under subsections (1) and (2). If the court does not find unconscionability and the consumer or debtor claiming it has brought an action known to be groundless, the court shall award reasonable fees to the attorney for the defendant.
Article 6 provides for enforcement by an Administrative officer or agency. The National Conference recommends centralization of all powers of administration in a single official or agency but recognizes that in some states this may not be feasible.
8 6 It provides for investigatory powers for the Administrator including the power of subpoena, ( § 6.106 ) the issuance of cease and desist orders and court enforcement. ( § § 6.108, 6.110), and for rule-making ( § § 6.403-6.408). Section 6.111(1) empowers the administrator to bring an action to restrain a creditor from engaging in a course of: (a) making or enforcing unconscionable terms or provisions of consumer credit transactions; (b) fraudulent or unconscionable conduct in inducing consumers to enter into consumer credit transactions; 
Uniform Consumer Sales Practices Act 8
This Act prohibits deceptive and unconscionable consumer sales practices. ( § § 3 and 4) .
Section 4 prohibiting unconscionable practices departs from the limited reference to "unconscionability" unsupported by further statutory specification as in the Uniform Commercial Code and follows section 5.108(4) of the Uniform Consumer Credit Code, supra, in specifying the circumstances to be given consideration in applying the statutory provision. In addition to each of the circumstances specified in section 5.108(4) of the latter Code, Section 4 of the Act includes two others: the "excessively one-sided" nature of the transaction and misleading statements as follows:
(5) that the transaction he induced the consumer to enter into was excessively one-sided in favor of the supplier; or (6) that he made a misleading statement of opinion on which the consumer was likely to rely to his detriment.
The Uniform Consumer Sales Practices Act differs from the Uniform Commercial Code in other important respects. Under section 4(a) of the Act, unconscionable practises can occur before, during, and after the transaction, whereas in the Uniform Commercial Code, the transaction is to be evaluated in the light of the circumstances at the time. Further, unconscionability may give rise to affirmative relief, rather than serving only as a defense. In summary, "unconscionability" in the Act seems very much like the "unfair or deceptive" standard under the Federal Trade Commission Act. It is of interest, therefore, that the draftsmen, nevertheless, chose to rely on "unconscionability" rather than on "unfair or deceptive."
The Act provides for rule-making ( § 6-7A), investigatory powers including the power of subpoena ( § 8), and for the institution of declaratory, injunctive, and damage actions, including class actions, by the Enforcing Authority ( § 9) as well as for private actions, including class actions, by consumers ( § § 11-13).
Apparently because the Act relates to sales practices, rather than to the "performance or enforcement" of a "contract or duty", the provision with respect to good faith contained in section 1-203 of the Uniform Commercial Code, which appears in the other Uniform consumer protection laws, has been omitted. 87. Section 6.111(3) provides that in applying section 6.111, consideration shall be given to each of the factors specified in § 5.108(4), among others.
88. 7A U.L. A. 1 (1978) . This Act has been adopted by three states (Kansas, Ohio, and Utah). Id.
Uniform Land Transactions Act 8 9
The Commissioners' Prefatory Note sets forth the justification for special rules for consumer transactions, stating:
It is recognized that, while freedom of contract is generally a desirable goal, there are situations in which good social policy requires that freedom of contract be limited to protect against possible overreaching and defeated expectations as to consumer transactions.
90
Section 1-301 of the Act includes the basic requirement of "good faith" in performance and enforcement contained in section 1-203 of the Uniform Commercial Code; the term is not defined. Similarly, section 1-311 of the Act contains the provisions with respect to unconscionable contracts and contract clauses set forth in section 2-302 of the Uniform Commercial Code. 91 It is interesting to note that the "unconscionability" provision is applicable to the entire Uniform Land Transfers Act. In contrast, the Uniform Commercial Code provision appears not as a principle of general application in Article 1 of the Code but in Article 2 dealing with sales of goods. As a matter of form, it is arguable that the provision applies only to sales and does not apply to the balance of the Code, such as the provisions on secured transactions. However, as might be expected, it has not been so limited. 92 In any event, a comparable argument is foreclosed in the Uniform Land Transfers Act. As noted above, Section 2-316 of the Code dealing with exclusion or modification of warranties contains no reference to unconscionability, and its definitional and other cross references do not include section 2-302 dealing with unconscionability. Accordingly, as discussed, the interrelation of sections 2-302 and 2-316 is still not entirely clear. 
Uniform Residential Landlord and Tenant Act 96
Section 1-302 of the Act imposes the standard obligation of good faith in the performance or enforcement of rights and duties under the Act derived from section 1-203 of the Uniform Commercial Code.
Section 1-303 contains the standard provision with respect to unconscionable agreements or provisions, adapted from section 2-203 of the Uniform Commercial Code, which appears in all the Uniform consumer protection acts, except the Uniform Simplification of Land Transfers Act. Section 1.303(b) follows the model of the Uniform Consumer Credit Code and not the Uniform Commercial Code in referring to "the setting" and not to "the commercial setting" in its provisions on the presentation of evidence on unconscionability. Section 1.403 prohibits specified provisions in rental agreements and section 5.101 prohibits retaliatory conduct for such acts of the tenant as complaints to governmental agencies or to the landlord about the condition of the premises, or for participation in a tenants' union.
Uniform Simplication of Land Transfers Act 97
Section 1-301 of the Act imposes the standard obligation of "good faith" derived from section 1-203 of the Uniform Commercial Code. Section 1-201(6) defines "good faith" to mean:
honesty in fact and the observance of reasonable standards of fair dealing in the conduct or transaction involved. The inclusion of "reasonable standards of fair dealing" is noteworthy in its reference to the usage of the trade and its departure from the primary emphasis on the protection of consumers which appears in so many of the other Uniform acts. In brief, the Act moves very close to the Uniform Commercial Code definition of "good faith" for merchants as the standard for all persons under its provisions.
It is also noteworthy that the Act does not include an "unconscionability" provision.
Uniform Condominium Act 98
The Uniform Condominium Act was promulgated in 1977 and revised in 1980.
Section 1-112(a) of the 1980 Act contains the "unconscionability" standard of section 2-302 of the Uniform Commercial Code. In the provision on the presentation of evidence, section 1-112(b)(1) follows the Uniform Commercial Code, rather than the Uniform Consumer 96. 7A U.L. A. 499 (1978) . The act has been adopted by 13 states (Alaska, Arizona, Florida, Hawaii, Iowa, Kansas, Kentucky, Montana, Nebraska, New Mexico, Oregon, Tennessee, and Virginia.) 97. 14 U.L. A. 212 (1980) . 98 . The 1977 Act has been adopted by 2 states and the 1980 Act by four states. 7 U.L. A. 225, 235 (Supp. 1985) .
Credit Code or the Uniform Residential Landlord & Tenant Act and specifies evidence on "the commercial setting". As noted above in the discussion of the Uniform Consumer Credit Code, the term ''commercial" was deliberately omitted in such Code to reflect the emphasis on the protection of consumer rights. Thus, the reference to "commercial" in this Act is a departure from the usual consumer protection concerns. It reflects the higher economic, and presumably educational, levels of the persons apt to be affected by the Act.
Similarly, Section 1-113 of the Act imposes the general obligation of "good faith" contained in section 2-103(1)(b) of the Uniform Commercial Code, but the Act contains no definition of the term. The Official Comment advises that:
Good faith... means observance of two standards, "honesty in fact" and observance of reasonable standards of fair dealing. 99 This construction follows the model of section 1-301 of the Uniform Simplication of Land Transfers Act' 0 0 in departing from a primary emphasis on consumer protection. However, the definition in the latter Act appears in the Act itself, not in a Comment.
Section 3-105(3) of the Act provides that "any contract or lease that is not bona fide or was unconscionable to the unit owners" entered into prior to the assumption of control by the unit owners may be terminated without penalty.
Model Real Estate Time-Share Act' 01
Section 1-105 of the Act, like section 1-112 of the Uniform Condominium Act contains the standard "unconscionability" provision contained in section 2-302 of the Uniform Commercial Code. In the provision relating to the presentation of evidence, section 1-105(b)(1) follows the Uniform Condominium Act and refers to "the commercial setting". Section 1-106 imposes the standard obligation of good faith contained in section 1-203 of the Uniform Commercial Code. Although the Act does not define the term, the Official Comment sets forth the twin standard of "honesty in fact" and "observance of reasonable standards of fair dealing"' 10 2 contained in the Comment to the Uniform Condominium Act. 10 3 Section 3-105 provides for the termination of management and employment contracts, leases of recreational or parking areas or facilities, other contracts with the developer or affiliates or "any contract or lease that is not bona fide or was unconscionable" by the new board of the association or by the time-sharer owners in very much the same terms as contained in section 3-105 of the Uniform Condominium Act.
Uniform Planned Community Act 1 0 4
Section 1-112 of the Act closely follows section 1-112 of the Model Real Estate Cooperative Act in adapting the standard unconscionability provision of section 2-203 of the Uniform Commercial Code. The provisions on presentation of evidence refer to "the commercial setting" and include similar consumer protection clauses pertaining to parties taking "advantage of the inability of the other party reasonably to protect his interests" and to "gross disparity" of price.
Section 113 imposes the standard good faith obligation of section 1-203. It follows the pattern of the Uniform Condominium Act and the Model Real Estate Time Share Act. It does not define the term, but the Official Comment points to the twin standards of "honesty in fact" and "reasonable standards of fair dealing". Section 1-112 of the Act contains the standard "unconscionability" provision contained in section 2-302 of the Uniform Commercial Code. Like the Uniform Condominium Act and the Model Real Estate Time Share Act, the provision relating to the presentation of evidence refers to "the commercial setting." In this respect, it differs from the Uniform Consumer Credit Code. However, the Act also includes in the evidence that may be presented on the issue of unconscionability such consumer protection factors as taking "advantage of the inability of the other party reasonably to protect his interests" and "gross disparity" or price, that are contained in the latter Code.
Section 1-113 contains the standard provision imposing an obligation of good faith contained in section 1-203 of the Uniform Commercial Code. As in the Uniform Condominium Act and the Model Real Estate Time Share Act, the term is not defined with the Official Comment referring to the twin standards of "honesty in fact" and "observance of reasonable standards of fair dealing." Section 3-105(iii) of the Act follows the Model Real Estate Time Share Act and provides for the termination by the executive board elected by the proprietary lessees of any "contract or lease" entered into before the board takes office that is not bona fide or was unconscionable to the proprietary lessees at the time entered into under the circumstances then prevailing. "Bona fide" is a new element that appears in none of the other Uniform acts other than the Model Real Estate Time-Share Act.
Uniform Common Interest Ownership Act 0 8
Section 112(a) of the Act sets forth the "unconscionability" standard contained in section 2-302 of the Uniform Commercial Code. Section 112(b)(1) relating to the evidence to be considered, along with the Model Real Estate Cooperative Act departs from the other Uniform consumer acts refers to the "commercial" setting of the negotiation.
Section 113 contains the standard provision with respect to "good faith" contained in section 1-203 of the Code. The Act contains no definition, but, as in the case of the Uniform Condominium Act, the Official Comment refers to honesty in fact and reasonable standards of fair dealing. 10 9 III. COMMON LAW DEVELOPMENT Unconscionability has been a recognized doctrine in the law for at least two centuries. 110 Thus, Justice Frankfurter stated: Does any principle in our law have a more universal application than the doctrine that courts will not enforce transactions in which the relative positions of the parties are such that one has unconscionably taken advantage of the necessities of the other." 1 In a number of major decisions prior to the adoption of the Uniform Commercial Code, American courts made progress in articulating standards for determining unconscionability in contract. Thus, a standardized warranty disclaimer and remedy limitation used throughout the automobile industry was held invalid in Henningsen v. Bloomfield Motors; the court noted the "grossly unequal" bargaining position of the consumer, who had no alternative other than to accept the clause if he wanted an automobile. 1 3 Extremely one-sided provisions with respect to the repossession of household goods sold to a poor person of limited education were stricken as unconscionable in The Official Comment to section 2-302 contains references to seven other cases holding unconscionable clauses dealing with disclaimer of warranties or limitation of remedies 1 5 and to three others dealing with other substantive matters. 116 Accordingly, section 2-302 of the Uniform Commercial Code in some measure is to be seen as a codification of the common law.
The adoption of numerous federal and state consumer protection statutes has not halted the continuing development of the common law doctrine of unconscionability in contract law. On the contrary, section 2-203 of the Uniform Commercial Code, in form applicable only to contracts for the sale of goods, has been used by courts as a useful guide to examining unconscionability in contracts generally. 117 Thus, section 205 the Restatement (Second) of Contracts borrows from the provisions of section 1-203 of the Uniform Commercial Code to impose a requirement of "good faith and fair dealing"."1 8 Section 208 of the Restatement sets forth the "unconscionability" standard of section 2-302 of the Code." 9 These provisions, of course, apply to contract law generally, not merely to consumer contracts. The influence of the Uniform laws is apparent. Thus, the Reporter's Note to section 208 states that section 2-302 of the Code has been: very influential in non-sales cases. It has many times been used either by analogy or because it was felt to embody a generally accepted social attitude of fairness going beyond its statutory application to sales of goods.
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It has even been suggested that further common law development may yet occur in tort. It has been suggested that the contract decisions collectively together with the expression of public policy represented by the unconscionability provisions in numerous statutes may lead to the development of a new remedy in tort: the tort of unconscionability. 121 Unconscionability goes well beyond unfairness, and there has been no comparable development in the decisions with respect to unfairness, except to the extent that the obligation of "good faith" and "fair dealing" contained in Restatement section 205 may provide relief. In the consumer protection area, "unfairness"-not so extreme as to be characterized as "unconscionability"-may give rise to a remedy only if an applicable statute or administrative regulation so provides, as under section 5(a) of the Federal Trade Commission Act or the Mini-FTC and related acts in the states.
IV. CONCLUSION
The legal development in the United States in the area of consumer protection is an acknowledgment of the inability of the market satisfactorily to deal with important consumer problems and the need for aggressive intervention by the legal system to achieve the desired level of rights for consumers. This development reflects a realization that judicial intervention through the application of common law standards is inadequate and that legislative intervention is essential. It further reflects the realization that statutory standards of a general nature are less effective than the spqcific delineation of proscribed acts and practices. Finally, it demonstrates that notwithstanding statutory specificity, only enforcement by a regulatory authority with rule-making power can provide the necessary flexibility to deal effectively with the changing needs of a dynamic commercial society.
